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Checked. 
 
 
                     BANCO SAFRA S/A filed a criminal complaint against CARLOS 
AUGUSTO GOBBO and CARLOS ALBERTO GOBBO, attributing to them the 
repeated crime of defamation (article 139 of the Criminal Code, pursuant to 
article 141, III, of the same law), which would have occurred through postings 
on internet pages, blogs and social media (Facebook), such as 
www.safraude.blogspot.com.br; www.facebook.com/safraude.brasil; 
www.safrados.blogspot.com.br. 
 
                   The complainant asked for secrecy enactment. 
 
             There was an attempt to settle civil damages with NECRIM-
Campinas, but proved unsuccessful. (pages 537/538). 
 
                 Defendants protested against required process secrecy, claiming that 
no illegal activity took place (pages 541/546). 
 
                 The Public Prosecutor's Office suggested that non-secrecy be 
applied (page 597). 
 
      MY DECISION FOLLOWS. 
 
     The criminal complaint must be rejected. 
 
                It is a punitive claim for the criminal offence of defamation, through 
postings in electronic pages, with the supposed intent to harm the image of the 
complainant. 
 
                However, the complainant has no legitimacy to be part of the 
complaining side. 
 



              Although there is doctrinal and jurisprudential divergence regarding the 
possibility of the victim of crimes against honor being a legal entity, especially in 
relation to the right of defamation, this judge joins the school of thought that 
states that  such criminal offenses are aimed to protect only the human being, 
so it is improper to broaden the interpretation that one wishes to extend to the 
criminal standard contained in the capitulation, mainly because of its 
incriminating aspect, which therefore must be interpreted in a restrictive, non-
expansive way. 
 
              It is worth pointing out that in the Explanatory Memorandum of the 
Criminal Code, prepared by the author of the old project still in force, in item 37, 
it is very clear that the six chapters of Title I of the Special Part of that law are 
intended to protect the rights of the private individuals. 
 
 
      As can be verified by the text: 
 
“SPECIAL PART – OF CRIMES AGAINST THE INDIVIDUAL 
 
37. Title I of the "Special Part" deals with crimes against the individual, divided into six 
chapters, with the following headings: "Crimes against the life", "Personal injuries", 
"Endangerment of the right to life and health", "Strife", "Crimes against the honor" 
and "Crimes against the individual freedom". There is no reason why "crimes against 
the honor" and "crimes against individual freedom" (which the current law calls "crimes 
against free enjoyment and the exercise of individual rights") should continue in 
separate areas; they truly belong with the crimes against the individual, of which 
they constitute subclasses. Honor and freedom are interests or legal assets 
inherent to the individual, just the same as the right to life or to physical 
integrity. " (emphasis added) 

 
 
              The topography of crimes against honor in the main body of the 
Criminal Code thus shows that slander, defamation and libel can only be 
committed against human beings, not being extended to labor unions, clubs, 
associations, financial institutions, corporations, churches, governments, 
condominiums, etc. 
 
             And a substantial part of the doctrine, on many grounds, supports this 
orientation. 
 
             According to JÚLIO FABBRINI MIRABETE, a victim of crimes against 
honor "is any person, including minors and the mentally ill, as in the crime of 
slander, noting that referring to the law, in the criminal type, to someone, and 
slander being among the “crimes against the individual,” the understanding is 
that the Code does not cover defamation against a legal entity that, in theory, 
can occur when a person attributes an offensive fact to the reputation (objective 
honor) of the collective entity" (in Código Penal Interpretado, Atlas, 6th edition, 
2007, p. 1109). 
             Based on the same arguments, NELSON HUNGRIA (Comentários ao 
Código Penal, Vol. VI, Forense, 5th edition, 1980, p. 44) thus states: "Legal 
entities are pure fiction, alien to criminal law. It has no honor, except by 



metaphor.” And further on: "A fictio júris (which is, unquestionably, the legal 
entity) cannot be broadened beyond the practical use to which it was created. 
Private law disassociated the legal entity from its private individuals only for 
patrimonial or economic purposes. The legal entity is not an institute or concept 
of criminal law” (ob. cit., p. 45). 
 
             E. MAGALHÃES NORONHA also applies the same moral (Direito 
Penal, Saraiva, 1976, vol. 2, p. 120): "Notwithstanding these considerations we 
agree that the Code, under its Title I 'Crimes against the individual' refers to the 
human being alone." 
 
             HELENO C. FRAGOSO, with the didactics that was peculiar to him, 
points out: "It seems impossible for us to recognize a legal entity as a victim of 
slander, because the legal entity cannot commit an act defined as a crime; it 
seems impossible for us to recognize a legal entity as a victim of libel because 
the legal entity has no dignity or decency, or what is commonly called subjective 
honor, personal sense of honor or personal respectability, which is the legal 
asset protected in the latter case. A possibility would be limited to defamation, 
but we still must consider that the legal entity cannot perpetrate an offence to 
their own reputation that could be attributable to itself. This, to mention the 
argument of being crimes against honor, in the systematic of the Code, crimes 
against the individual" (Jurisprudência Criminal no. 128, p. 159. Forense). 
 
                In an inspired article on the subject, this order of ideas is confirmed, 
based on a detailed study of Comparative Law: 
 
“As for the two remaining types, like most of the Brazilian doctrine, we think that the 
only victims of defamation and libel, based on the Brazilian criminal law, are the natural 
persons, the human being, or, according to the brilliant figure of the Venezuelan legal 
science, Dr. F. S. Ângulo Ariza, ‘las personas de carne y hueso’ (people of flesh and 
blood).” 
 
“Effectively, the legislator uses the word 'someone' in its true sense, as synonymous for 
natural person. Philosophical interpretations about time should not be applied, since 
Law, like every independent science, has its own lexicon and in law the expression 
‘someone’ means a natural person, a ‘person of flesh and blood’.” 
 
“This consideration is reinforced by the simple fact that in Brazil and in its Criminal Law, 
the Special Title containing these types of crimes is the one corresponding to Crimes 
against the Individual, and there is no mention in the same Title that refers to legal 
entities as possible victims of the offenses in question. This title of offenses against 
Individuals refers to punishable facts that can only aggravate the human being. Well, 
within this legislative conception of crimes against honor, it must be understood, in 
sound legal logic, that the protected asset is none other than the moral estate of natural 
persons. Cuello Calón reproduces quotes from authors who hold this opinion: "Manzini, 
on the grounds that the crime of libel, according to the Italian Criminal Code, is an 
offense against individuals, believes that legal entities, foundations, companies, etc. 
cannot be victims of this crime. Liszt, observing German law, holds a similar 
understanding to that of Manzini’s: the law, except for a few cases, protects the honor 
of the individual, not that of the corporation. Only the individual has honor, collective 
honor does not exist, says Binding. In the same way, Liepman” (MENDES, Nelson 



Pizzotti – As pessoas jurídicas como sujeitos passivos dos crimes contra a honra – 
JUSTITIA 103/40). 
 

                Well-founded case laws of the Superior Courts have validated the 
understanding that has long been expressed by these well-established Brazilian 
authors: 
 
“Under our law, only the private individual can be offended, this is because in the 
Criminal Code, crimes against honor are crimes against individuals, in the case of 
slander, defame or libel of someone" (STF – HC – OSWALDO TRIGUEIRO – RT 
445/477).” 
 
APPEAL AGAINST A COURT DECISION IN CRIMINAL AND CRIMINAL 
PROCEDURE. DEFAMATION. LEGAL ENTITY. CRIMINAL CODE. SUMMARY 
STATEMENT 83-STJ. Under the law in force, a legal entity cannot be a victim of 
crimes against honor provided for in the Criminal Code. The very defamation, ex vi 
legis (Art. 139 of Criminal Code), defines human beings as the only possible victims. In 
the absence of any rule allowing the offence to be extended, in crimes against the 
individual (Title I of Criminal Code), the legal entity is not included in the defendant’s 
category and, specifically (Title I, Chapter IV), only the honor of private individuals can 
be protected. (Legal Precedents). Appeal denied. 
(STJ – Specific Appeal in Review no. 672.522-PR – Reporting Justice FÉLIX FISCHER 
5th Panel – v.u. – j. 04.10.2005 – DJ of 10.17.2005, p. 335 – in RSTJ 200/427). 
 
CRIMINAL AND CRIMINAL PROCEDURE. ORDINARY APPEAL FOR HABEAS 
CORPUS. DEFAMATION. LEGAL ENTITY. 
- Under the law in force, a legal entity cannot be a victim of crimes against honor 
provided for in the Criminal Code. Defamation itself, ex vi legis (art. 139 of the Criminal 
Code), defines human beings as the only possible victims. In the absence of any rule 
allowing the offence to be extended, crimes against the individual (Title I of the Criminal 
Code) do not include the legal entity in the defendant’s category, specifically (Title I of 
the Criminal Code), only the honor of private individuals. (Legal Precedents). 
Appeal granted. 
(Superior Court of Justice – Special Appeal no. 603.807-RN – Reporting Justice FÉLIX 
FISCHER 5th Panel – j. 10.07.2004 – in DJU of 11.08.2004). 
 
"RHC – CRIMINAL – ATTORNEY – IMMUNITY – LEGAL ENTITY – DEFAMATION – 
The attorney is indispensable to the activity of the Judicial Power. This principle is 
provided for in the National Constitution. However, it is clearly understood that such 
activity is restricted "to the discussion of the case. Here, evidently, it refers to a clear 
place – to the process. Outside of that, he loses his immunity. The case is discussed in 
court, not in the streets or in the press. The legal entity cannot be a victim of the crime 
of defamation. The conclusion is not consolidated. Doctrine and jurisprudence differ. 
Defamation, such as libel and slander, are crimes against the – Honor – part of the 
Title – Crimes Against the Individual. It consists, moreover, of imputing an offensive 
fact to someone's reputation. Someone, throughout the Law, notably in the legislative 
context, indicates the human being. The law never refers to the legal entity as being 
someone. Logical interpretation reaffirms this conclusion. Honor, in Chapter V of the 
Crimes Against the Individual, means the moral estate of man. Hence, the impossibility 
of having their dignity, decency, or reputation offended in society. The legal entity has a 
reputation, however, of another kind, that is, the meaning of its social activity, which 
can be summed up in the value of its relationship, since it has legal character. Honor 
and reputation of the company must not be confused. The first is related to men. The 
second is related to commercial or industrial activity. The preliminary remodeling of the 



Special Part of the Criminal Code, in order to protect the reputation of the legal entity, 
also proposes the crime of defamation of the legal entity, “verbis”. Art. 140, § 1st To 
disclose a fact, which is known to be untrue, capable of undermining the concept or 
credibility of the legal entity: Penalty – Detention from three months to one year, and 
fine. 
(RHC 7512/MG – 6th Panel – Reporting Justice LUIZ VICENTE CERNICCHIARO – 
DJU of 08/31/1998 – p. 120) 
 
"CRIMINAL. PROCEDURE. DEFAMATION. LEGAL ENTITY. VICTIM. 
UNACCEPTABILITY. HALTING OF CRIMINAL SUIT. ATYPICALITY OF CONDUCT. 
"HABEAS CORPUS". 1 – One can speak of the reputation of the legal entity, which is 
equivalent to the concept of objective honor, but the Criminal Code, when defining the 
crime of defamation, refers to someone, a human being. 2 – It emphasizes the crimes 
committed in the press, in view of the express authorization given by Law 5,250/67, 
arts. 20 to 22, and 23, III. 3 – If there is no typical background for the conduct imputed, 
it is for halting the criminal suit. 4 – "Habeas corpus" known, order granted.” 
(HC 7391/SP – 5th Panel. Reporting Justice EDSON VIDIGAL – DJU of 10/19/1998 – 
p. 113) 
 
"Criminal proceeding. Habeas-corpus. Halting of criminal suit. Crimes against honor. 
Facts narrated by witness. Absence of justifiable cause. Legal entity. Victim. Inability. – 
It is deprived of justifiable cause a criminal case against a witness who, under the legal 
commitment to tell the truth, limits the honor of those related to what one became 
aware of, in order to answer the proposed question. – In criminal law, the legal entity, 
since it is deprived of the animus element, cannot be a victim of crimes against honor. 
– Ordinary appeal accepted. Habeas-corpus granted." 
(HC 10602/GO – 6th Panel. Reporting Justice VICENTE LEAL – DJU of  09/04/2000– 
p. 198). 
 
CRIMINAL. RESP DEFAMATION. VICTIM. LEGAL ENTITY. INABILITY. APPEAL 
DENIED. 
I - The jurisprudence of this Court, without denying the legal entity the right to 
reputation, is established in the sense that crimes against honor can only be committed 
against individuals. 
II - Possible offenses against the honor of legal entities must be resolved in civil courts. 
III – Appeal denied. 
(REsp 493763/SP – 5th Panel – Reporting Justice GILSON DIPP – DJU of 09/29/2003 
– p. 318). 

                Timely transcription of the reasoning contained in your judgment 
given in the Specific Appeal in INTERLOCUTORY APPEAL No. 672,522 – PR, 
already mentioned: 
"Thus by the criminal law in effect, the requested incrimination lacks legal support. It is 
known that the current trend is to protect criminally the reputation of the legal entity. 
The damage that certain conduct, through the communication media, can cause to 
legal entities would justify the creation of a specific criminal protection. However, in the 
crimes in the Criminal Code, in the chapter on crimes against honor, under penalty of 
offending the principle of legal reserve (art. 1 of the Criminal Code and art. 5, 
paragraph XXXIX, of the Constitution), a legal entity cannot be considered a victim. It is 
not possible, through the exercise of semantics, to justify the incrimination via, for 
example, historical-evolutionary interpretation or, still, extensive interpretation. The very 
development with the arguments a maiori ad minus and the minori maius says 
everything. Through that – historical-evolutionary or progressive interpretation – it is not 
possible, which is fundamental, to distort the legal text or the systematics of the 
Criminal Code. Except, of course, you want, with insult to Lex Fundamentalis, to adopt, 
to incriminate, the ideas of Kantorowics and Ehrlich...” 



 
"Thus, unless the legal text makes it very clear that in crimes against the person, the 
victim may possibly be the legal entity, the rule is that it only includes the natural 
person, the human being. Just look at the protected legal asset. It is in the law in effect. 
Otherwise, data venia, there will be many wanting to support,  parodying with certain 
strain Huizinga ("Homo Ludens"), that the total breakdown of a legal entity, due to 
unsuccessful businesses, should result in the understanding of "someone" of art. 121 
of the Criminal Code as extended to the legal entity, in Title I ("Crimes Against the 
Individual"), in order to include solutions hardly acceptable even by common sense.” 
 

                At the state level, there are also case-law precedents that follow the 
same line, as it is observed from this recent judgment: 
 
DEFAMATION. Legal entity as a victim. Unacceptability. Absence of attributes of the 
human being. Intelligence of art. 139, caput, of the Criminal Code. 
- Crimes against honor provided for in the Criminal Code, of which defamation is one of 
them, only allow the victim to be a human being, rendering inadmissible in this role the 
legal entity, since, under Title I - "Crimes Against the Individual", the honor of private 
individuals is to be protected, and considering that the legal entity is a fíctio juris 
without honor, dignity or decency, attributes of the human being, having only 
institutional reputation, which is not object of the protection of the type being analyzed. 
(Appeal in the Strict Sense no. 0015238-94.2009.8.260050 – 12th Chamber of Criminal 
Law of the Court of Justice of São Paulo – Rapporteur JOÃO MORENGHI - j. 
11/30/2011). 
 

        Evidently, therefore, due to the ad causam passive illegitimacy of the 
complainant, it is imperative to reject the criminal complaint. 
 
          In new terms, the complainant, feeling offended by the alleged conduct of 
the defendants, in fact, narrates an atypical fact, since they, as a legal entity 
under private law, do not constitute "someone", as described in the criminal 
type allegedly violated, intended, I herein repeat, to the protection of the human 
being, not the legal entity. 
 
          In addition to these anomalies, which result in the unequivocal 
ineptitude of the criminal complaint, it lacks justifiable cause. 
 
          The complainant's controversial fraudulent practices, transmitted by 
allegedly defamatory messages and electronic texts attributed to the 
defendants, were recorded in proceedings before the Central Bank of 
Brazil, before which the complainant admitted "the filling out of the 
agreement... after being signed”, configuring "execution of a blank 
agreement" (pages 551/552). 
 
          In addition, civil judgments provided in ongoing demands between 
the parties have already acknowledged the eventual lack of orthodoxy 
regarding the complainant’s banking practices: "the evidence in the court 
records is reliable enough to show that the defendant (complainant), after 
having agreed upon and settled a certain rate for each transaction, would 
change it to a greater value on a unilateral basis…  affecting the extent of 
the final debt balance” (judgment rendered in proceeding no. 0046007-



92.2006.8.26.0114 – 3rd Civil Court of the Administrative Region of 
Campinas - page 560). 
 
          Such abusive filling out of agreements was also recognized in 
support of motion for clarification of another judgment: "if the filling out 
was illegal, it is inevitable to conclude that it was an act of dishonesty; 
hence, restitution must be made in double for the values overpaid" 
(decision rendered in proceeding no. 0046426-15.2006.8.26.0114 – 2nd Civil 
Court of the City of Campinas – page 555). 
 
          Finally, one should not forget the content of affidavit, registered on 
September 25, 2008, in which Denise Maria Artem Ataide, who managed 
bank accounts of the defendants and of their companies in the 
complainant's branch, confessed that “would hand each company a VISA 
receivables purchase agreement (form), all of which not dully signed… 
note in pencil at the top… the name of each company… would also sign 
the blank agreement based on the trust…” In the same document, that 
bank employee registered the discrepancy between the agreed rates 
("doubled") and those entered in the agreements to which she had access 
in 2008 (page 549). 
 
          In this context, while respecting and praising the excellent quality of 
the work carried out by the noble counselors who acted in this case, there 
is no fumus commisi delicti (practice of apparently a criminal fact), which 
impairs criminal prosecution and, consequently, criminal proceeding 
against the defendants, therefore harming the analysis of the matter 
related to procedural secrecy (page 16). 
 
          In view of the foregoing, based on article 395, I, II and III of the Code 
of Criminal Procedure, I reject the criminal complaint filed by BANCO 
SAFRA S/A against CARLOS AUGUSTO GOBBO and CARLOS ALBERTO 
GOBBO. 
 
          Court fees as provided for in the law. 
 
          Let it be published, recorded, notified and complied with. 
 
 
          Campinas, September 24, 2013 
 
 
          Sergio Araújo Gomes 
              Judge 
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